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ERIC D. FREDERICKSEN 
Interim State Appellate Public Defender 
I.S.B. #6555 
 
JENNY C. SWINFORD 
Deputy State Appellate Public Defender 
I.S.B. #9263 
P.O. Box 2816 
Boise, ID 83701  
(208) 334-2712 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 44210 
      ) 
v.      ) MINIDOKA COUNTY NO.  
      ) CR 2014-4031 
PATRICK ADAM THOMETZ,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Patrick Adam Thometz was on probation for grand theft. After he admitted to 
violating his probation, the district court revoked his probation, executed his sentence of 
five years, with two years fixed, and retained jurisdiction. Mr. Thometz filed a motion for 
reconsideration pursuant to Idaho Criminal Rule 35 (“Rule 35”) and later an amended 
motion. The district court denied both motions. Mr. Thometz appeals from the district 
court’s order denying his amended Rule 35 motion. 
  
Statement of Facts and Course of Proceedings 
 In February of 2015, Mr. Thometz pled guilty to one count of grand theft, in 
violation of I.C. §§ 18-2403(1) and -2407(1)(b)(8). (R., pp.39–40, 54–55.) Mr. Thometz 
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had returned boxed items purportedly containing electronics to a Wal-Mart store, but the 
boxes actually were empty. (Presentence Investigation Report (“PSI”),1 pp.3–4.) The 
district court sentenced Mr. Thometz to five years, with two years fixed, and retained 
jurisdiction (a “rider”). (R., pp.54–55, 58.) This was the second rider for Mr. Thometz 
because, in 2013, the district court had retained jurisdiction over him after he violated 
his probation in a 2010 case out of Minidoka County.2 (PSI, pp.7–8, 9.) In October of 
2015, the district court held a rider review hearing. (R., pp.67–68.) The district court 
suspended Mr. Thometz’s sentence and placed him on probation. (R., pp.64–65.) 
 In February of 2016, the State filed a Motion to Revoke Probation. (R., pp.69–70; 
see also Aug. R., pp.1–4.) The district court held a hearing on the alleged probation 
violations on March 28, 2016. (R., pp.75–77; see generally Tr., p.3, L.1–p.27, L.21.) 
Mr. Thometz admitted to four violations for associating with a known felon, using 
methamphetamine, failing to submit to drug testing, and failing to attend treatment. 
(Tr., p.9, L.6–p.12, L.16.) As requested by Mr. Thometz, the district court proceeded 
directly to disposition. (Tr., p.6, L.22–p.7, L.5, p.12, L.17–p.13, L.9.) Mr. Thometz 
requested the district court reinstate probation, and the State recommended the district 
court revoke probation and execute Mr. Thometz’s five-year sentence. (Tr., p.13, L.23–
p.14, L.23.) The district court revoked probation, executed the sentence, and again 
retained jurisdiction. (Tr., p.26, L.10–p.27, L.3; R., pp.78–79.)   
 On April 8, 2016, Mr. Thometz filed a timely motion for reconsideration of his 
sentence under Rule 35, requesting the district court “allow him to actively pursue the 
                                            
1 Citations to the PSI refer to the 69-page electronic document containing the 
confidential exhibits in this case.  
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alternative of problem solving courts or be released to finish his probation.” (R., pp.81–
83.) On April 13, 2016, the district court issued an order denying his Rule 35 motion 
and, on the same day, Mr. Thometz filed an amended Rule 35 motion. (R., pp.88–91, 
94–96.) Mr. Thometz filed the amended motion before he received the district court’s 
order. (R., p.102.) Because Mr. Thometz had not received the district court’s order when 
he filed the amended motion, the district court treated the amended motion “as an 
amendment to the prior motion rather than a new, separate motion.” (R., p.102 n.1.) In 
the amended motion, Mr. Thometz requested the district court relinquish jurisdiction, but 
reduce his sentence to five years, with one year fixed. (R., pp.94–96.)  
 The district court issued an order denying Mr. Thometz’s amended motion. 
(R., pp.101–03.) The district court also issued an order relinquishing jurisdiction. 
(R., pp.106–08.)  Mr. Thometz filed a timely Notice of Appeal from the district court’s 
orders denying his amended motion and relinquishing jurisdiction. (R., pp.110–12.) 
  
ISSUE 





The District Court Abused Its Discretion When It Denied Mr. Thometz’s Amended Rule 
35 Motion 
 
 “A Rule 35 motion for reduction of sentence is essentially a plea for leniency, 
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903 
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must 
                                                                                                                                            
2 In 2010, Mr. Thometz was convicted of felony eluding a police officer, in violation of 
I.C. § 49-1404(2), and driving under the influence, a misdemeanor. (PSI, pp.7–8, 9.)  
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“consider the entire record and apply the same criteria used for determining the 
reasonableness of the original sentence.” Id. The Court “conduct[s] an independent 
review of the record, having regard for the nature of the offense, the character of the 
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276 
(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence 
under Rule 35,” the Court’s scope of review “includes all information submitted at the 
original sentencing hearing and at the subsequent hearing held on the motion to 
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule 
35 motion, the defendant must show that the sentence is excessive in light of new or 
additional information subsequently provided to the district court in support of the Rule 
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007). 
 Here, Mr. Thometz presented new and additional information in his original Rule 
35 motion and his amended motion to support his requested relief. In his amended 
motion, Mr. Thometz informed the district court of the disposition of a separate case out 
of Jerome County. In 2013, Mr. Thometz was convicted of felony driving under the 
influence in Jerome County and placed on probation. (PSI, pp.8, 10.) Mr. Thometz 
explained that, on April 11, 2016, the district court in Jerome County had revoked his 
probation and imposed a sentence of ten years, with two years fixed, for violating his 
probation. (R., p.95.) The district court also credited Mr. Thometz for 601 days of time 
served. (R., p.95.) In addition, the sentence in the Jerome County case would run 
concurrently with the sentence in the instant offense. (R., pp.55, 64, 95.) In light of these 
facts, Mr. Thometz requested the district court reduce the fixed portion of his sentence 
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in the instant case to one year, followed by four years indeterminate. (R, p.95.) 
Mr. Thometz stated:  
No matter what, [Mr. Thometz] will be incarcerated with the Idaho 
Department of Corrections on [the] Jerome County Case . . . and will have 
approximately 130 days left to serve before he is eligible for parole. When 
[h]is fixed time is completed he will have served a minimum of 730 days in 
the Jerome County Case and since the Jerome County Case is now 
running concurrent with this matter, [Mr. Thometz] will have served a 
minimum of two years which should more than satisfy this Court on this 
matter. 
 
(R., pp.95–96.) Alternatively, Mr. Thometz requested leniency “by structuring his 
sentence in this matter to coincide with the sentence imposed in the Jerome County 
case so that when [he] is eligible for parole in the Jerome County case he will have 
already served his fixed time in this case.” (R., p.96.) In light of this new information—
the disposition of his Jerome County case—the district court should have reduced 
Mr. Thometz’s sentence along with its decision to relinquish jurisdiction.  
 Moreover, Mr. Thometz’s medical condition, as explored in his original Rule 35 
motion, justified the reduction in his sentence. Mr. Thometz developed a “serious case 
of prostatitis,” which caused serious pain and discomfort, while on his second rider. 
(R., p.82.) Due to this diagnosis, Mr. Thometz “spent much of his time with a catheter in 
place and was not able to actively participate in the program as he spent [a] large 
majority of his time on the [r]ider in the ‘yard’ dealing with his medical issues.” (R., p.82.) 
On the second rider, Mr. Thometz “was unable to get the treatment and medications he 
needed to properly care for and deal with his medical conditions.” (R., p.82.) 
Mr. Thometz’s prostatitis had returned while on his third rider. (R., p.82.) He was treated 
at the St. Luke’s Hospital emergency room on four separate occasions. (R., p.82.) “He 
has also had to visit with a urologist with regard to his condition.” (R., p.82.) 
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Mr. Thometz believed he would have the same medical issues and concerns on the 
third rider. (R., p.82.) Mr. Thometz’s medical condition, plus the disposition of his 




 Mr. Thometz respectfully requests that this Court reduce his sentence to five 
years, with one year fixed. Alternatively, Mr. Thometz requests that this Court vacate 
the district court’s order denying his Rule 35 motion and remand this case for further 
proceedings.   
 DATED this 19th day of September, 2016. 
 
      ___________/s/______________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
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